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fixed does not require an employee driving an automobile truck to 
exceed the state speed limits on a street. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 1-88.] 
2. Municipal Corporations (§ 707*) — Evidence Held to Show Gov- 
ernment Truck Driver Not Required to Violate State Speed Law on 
Street. — In a prosecution of one employed to drive a government mail 
truck for exceeding the state speed law limits on a city street, evidence 
held to show that the time schedule required by the Postmaster 
General did not required driving at a rate in excess of that allowed 
by state law. 

Error to Circuit Court, Loudoun County. 

L. H. Hall was fined for operating a government truck along 
public street at an unlawful rate of speed and brings error 
Affirmed. 

Hiram Smith and Henry R. Miller, Jr., of Richmond, for 
plaintiff in error. 

The Attorney General and Jno. R. Saunders, of Richmond, 
for the commonwealth. 



BRADSHAW v. BOOTH. 
Jan. 20, 1921. 
[105 S. E. 555.J 

1. Judgment (§ 747 (3)*)— Judgment in Action for Trespass Held 
Admissible to Show Possession but Not Title. — In a proceeding un- 
der Acts 1912, c. 74, to fix boundaries where defendant was in actual 
possession of the land, a verdict and judgment recovered by the de- 
fendant against the plaintiff for trespass on the land was admissible 
to corroborate defendant's oral evidence of possession, and it was 
conclusive that he was in or entitled to possession but was inadmis- 
sible on the issue of title except as to adverse possession. 

2. Appeal and Error (§ 1056 (3)*)— Exclusion of Evidence Held 
Harmless Where It Would Not Have Affected Result — In an ac- 
tion involving a boundary dispute, error in exclusion of the judgment 
in the trespass case to show defendant's possession was harmless 
where neither the judgment nor other evidence showed adverse pos- 
session for the time required. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 595.] 

3. Appeal and Error (§ 197 (7)*)— Objection to Lack of Plea of 
Adverse Possession Must Be Made Below.i — In a boundary dispute, 
exclusion of evidence of defendant's possesion for lack of pleading 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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of adverse possession is not presented for review where there was no 
tuch objection below. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 538.] 

4. Appeal and Error (§ 843 (3)*)— Where Evidence Was Properly 
Excluded for One Reason, It Is Unnecessary to Decide Whether It 
Was Erroneous for Another. — In a boundary dispute, where evidence 
of possession of land was properly excluded for another reason, it 
becomes unnecessary to decide whether it should have been ex- 
cluded because the statute of limitations was not specially pleaded. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 595.] 

5. Boundaries (§ 33*) — Plaintiff Out of Actual or Constructive Pos- 
session Must Show Complete Legal Title. — In a proceeding under 
Acts 1912, c. 74, to ascertain and designate a boundary, where plain- 
tiff has never had actual or constructive possession of any part of 
the land in controversy, refusal to instruct that plaintiff must show 
a complete legal title in order to recover was error. 

6. Boundaries (§ 41*) — Instruction Not Fixing Standard of Evi- 
dence Sufficient to Show Land Title Held Error. — In action involving 
a boundary dispute, where plaintiff was without actual or construc- 
tive possession, refusal to instruct that plaintiff must show complete 
legal title and merely instructing to determine the boundary from the 
evidence was erroneous since it left the jury without any standard 
fixing the sufficiency of evidence of title, and there was no evidence 
showing title of plaintiff to any definite boundary line. 

7. Evidence (§ 460 (6, 9)*) — Extrinsic Evidence to Locate Bound- 
aries Fixed by Deeds Held Admissible. — One claiming title to land 
by deeds must rely upon them to define specifically the boundaries 
of his claim, and extrinsic evidence is admissible to locate on the 
ground the boundaries thus designated, and deeds or grants con- 
veying adjacent lands referred to in the general description thereof 
and extrinsic evidence applying to the boundaries therein designated 
are also admissible. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 585.] 

8. Boundaries (§ 35 (2)*)— Evidence (§ 274 (6)*)— Owner's Dec- 
larations and Reputation as to Boundaries Admissible. — Declarations 
of landowners during ownership which are adverse to their interests, 
and even general reputation on the subject, are admissible to show 
the location of boundaries designated by grants, deeds, or wills, but 
to be admissible they must refer to monuments or other delineation 
on the ground of the extent of the boundaries designated in some 
evidence of title. 

[Ed. Note. — For other cases, see S Va.-W. Va. Enc. Dig. 606.] 

9. Frauds, Statute of (§ 70*)— Boundaries Cannot Be Fixed Wholly 
by Oral Evidence Except in Case of Adverse Possession: — The ex- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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tent of boundaries to land cannot be established wholly by parol 
evidence, unsupported by written evidence of title, where title by ad- 
verse possession is not involved, and there must be supporting writ- 
ten evidence where title is claimed by deed; for otherwise parol evi- 
dence would become an independent source of title. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 59S.] 

10. Boundaries (§ 32*)— 'Denial that Plaintiff's Title Extends to Lo- 
cation Claimed Held to Put Him to Proof of Title from Common- 
wealth or Other Common Source. — In a boundary dispute proceeding 
under Acts 1912, c. 74, the same rule applies as in ejectment, that 
where plaintiff relies on title to land up to a certain boundary, 
though defendant may in general terms admit by pleadings that 
plaintiff has title to some land claimed by the latter, yet, where de- 
fendant denies plaintiff's title extends to such location, plaintiff is 
put to proof of such title by indisputable evidence tracing it from the 
commonwealth or other common grantor. 

11. Appeal and Error (§ 1084 (1), 1087*)— Instruction and Refusal 
to Instruct Held Harmless as to Part of Issues. — In a boundary dis- 
pute, refusal of an instruction that plaintiff must assume the burden 
of showing complete legal title to the land claimed and the mere 
instruction that jury should determine the boundaries from the evi- 
dence was without prejudice as to a part of the boundary where there 
was conflicting evidence as to title. 

12. Appeal and Error (§ 1008*) — Verdict on Conflicting Evidence 
Conclusive — The jury's finding on conflicting testimony is conclusive 
on appeal. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 646.] 

13. Trial (§ 244 (l)*)^Refusing Instructions Which Would Un- 
duly Emphasize a Particular Matter Is Proper. — The refusal of in- 
structions which are not entirely accurate as applicable to the evi- 
dence and which merely elaborate propositions of law enunciated by 
other instructions, so that if given, they would unduly emphasize that 
subject, were properly refused. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 723.] 

14. Boundaries (§ 48 (1)*) — Plaintiff's Acquiescence in Defendant's 
Conflicting Survey Held Not to Work an Estoppel. — In a boundary 
dispute the acquiescence by plaintiff knowing of a survey of the 
realty on behalf of defendant about the time of purchase by defend- 
ant without making known Tiis claim to the property, did not operate 
as an estoppel; for otherwise an acquiescence would become an inde- 
pendent source of title. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 595, 
596. 

15. Boundaries (§ 46 (1)*)— jOral Agreement as to Boundary Line 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Cannot Confer Title. — An oral agreement between the parties fixing 
a boundary was proper evidence for consideration of the jury on the 
subject of the true location on the ground of the boundary line in 
controversy, but such agreement could not confer title. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 595.] 

Error to Circuit Court, Prince Edward County. 

Petition by Isham Booth against John W. Bradshaw to ascer- 
tain and fix land boundary. Judgment for plaintiff, and defend- 
ant brings error. Reversed in part, and remanded. 

/. Taylor Thompson, of Farmville, for plaintiff in error. 

Watkins & Brock, of Farmville, and W. Moncure Gravatt, 
of Blackstone, for defendant in error. 



SOUTHERN RY. CO. v. ADAMS. 
Jan. 20, 1921. 
[105 S. E. 566.] 

1. Negligence (§ 121 (1)*)— Burden of Proof on Plaintiff.— He who 

alleges negligence must establish it. 

[Ed. Note. — For other cases, see 11 Va.-W. Va. Enc. Dig. 343.] 

2 Master and Servant (§ 265 (6)*)— Railroad's Negligence within 
Federal Act Must Be Proved. — In an action for death of a railroad 
employee under the federal Employers' Liability Act (U. S. Comp. 
St. §§ 8657-8665), plaintiff must prove that death was caused by rail- 
road's negligence; there being no presumption of negligence in 
such case from the mere fact of the accident. 

[Ed. Note.— For other cases, see 17 Va.-W. Va. Enc. Dig. 413, 
691.] 

a. Master and Servant (§ 285 (3)*)— Evidence Held Insufficient 
for Submission of Railroad's Negligence as to Section Hand Killed 
by Train. — In an action against railroad for the death of a section 
hand struck by a train running in the direction he was traveling when 
he was last seen, evidence that his body in an injured condition was 
found beside the track held insufficient for submission of the issue of 
negligence to jury; the cause of the accident being a matter of con- 
jecture. 

Error to Circuit Court, Orange County. 

Action by Eliza Adams, administratrix of Thomas D. Adams, 
suing for the benefit of William Adams and Eliza Adams, against 
the Southern Railway Company. Judgment for plaintiff, and 
defendant brings error. Reversed and rendered. 

Shackelford & Robertson, of Orange, for plaintiff in error. 

Browning & Browning, of Orange, for defendant in error. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



